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In the Court of Appeals of the District of 

Columbia 


No. 5457 | 

Frank Peter Barrier,, appellant 

v. 

| 

United States of America, appellee 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 


BRIEF OF APPELLEE 


CONCISE STATEMENT OE THE CASE PRESENTING THE 
QUESTIONS INVOLVED AND THE MANNER IN WHICH 
RAISED 

j 

In the Court below, Frank Peter Barbier, a 
former soldier in the Army of the United States 
filed suit to recover permanent and total disability 
benefits under a contract of war risk term insur¬ 
ance alleging that he became and was permanently 
and totally disabled on and after the month of De- 
cember, 1918. The defendant in its answer denied 
that he was permanently and totally disabled on 
that date, and this issue of fact was submitted to a 
jury. The jury returned its verdict for the defend- 
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ant. During the trial of the case certain ques¬ 
tions were propounded on cross-examination to 
plaintiff and one of his witnesses by counsel for 
the defendant, to which questions counsel for the 
plaintiff objected. Objection was overruled by the 
Court below, to which action plaintiff noted 
exception. 

Appellant prepared and there has been filed in 
this ease a stipulation setting forth that portion of 
the record on appeal which covers the action of the 
trial court and discloses the method in which the 
exception was saved. 

I. Record in this case presents no question for review 

Appellant relies upon two assignments of error 
set out in his brief at page 2. These assignments 
are treated as one under Argument and Author¬ 
ities, although the first seeks reversal on the ground 
that the trial court erred in admitting over objec¬ 
tion evidence on cross-examination with reference 
to compensation received by the plaintiff from the 
Veterans’ Bureau, and the second on the ground 
that the court erred in admitting on cross-examina¬ 
tion over objection evidence of maintenance and 
support allowance received by the plaintiff from 
the Veterans’ Bureau during the period of time 
he was pursuing a course of vocational training. 

As above stated the record on appeal is con¬ 
tained in the stipulation prepared by appellant 
and filed in this case, and there arises the prelimi¬ 
nary question as to whether or not the record ade- 
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quately presents the question of law, review of 
which is sought. It will be noted that three ques- 

I 

tions are set out in the record on appeal, the first, 
“Did he receive any money from the government?” 
restated to read “This is money he received as 

• I 

training allowance?” followed by the question 
“How much money were you paid while you were 
in training per month?” and the last question ob¬ 
jected to being “August 9, 1920, and came jout in 
1925? And were you not paid during those five 
years a total of $8,593.67?” It will be fjirther 
noted that not one of the questions objected to 
was answered. It is well established that wher¬ 
ever objection is made to a question asked during 
the trial of the case, and objection is made and 
overruled the party agrieved must set forth in the 
record on appeal the answer of the witness in order 
to secure appellate review of the trial court’s ac¬ 
tion. In Jackson v. Jackson, 82 Md. 17, 34 L. |R. A. 
773, the Maryland Court of Appeals said: 

With reference to the second, third!, and 
sixth exceptions it is only necessary to say 
that the answers of the witnesses are not set 
forth in the record, and we are therefore un¬ 
able to decide whether, even if the questions 
were conceded to be inadmissible, any injury 
was done to the appellants. Where the an¬ 
swers are not given it can not be assumed 
that they are prejudicial to the appellant. 
If not prejudicial they could cause no in¬ 
jury, and, unless injury and error both ap¬ 
pear, there is no ground for reversal. 
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The Virginia Supreme Court of Appeals follows 
this rule in the ease of F. J. Kimball et d., v. 
George L. Carter, 38 L. R. A. 570. In that case the 
Court said: 

The exception here stated would, in no 
event, be considered, because, while the ques¬ 
tion is objected to, the answer is not given 
so as to enable the court to pass upon its rel¬ 
evancy and value. 

In the case of Lewis v. Tapman, 47 L. R. A. 385, 
the Maryland Court of Appeals was asked to re¬ 
verse a case on the ground that error had been com¬ 
mitted in allowing certain questions to be put. The 
court said: 

The first and second exceptions need not be 
considered, because it does not appear that 
the questions objected to were answered. 
We are unable, therefore, to see any injury 
was done to the defendant by permitting 
the questions to be put. According to the 
well-settled practice, there must be both 
error and injury to justify a reversal, and 
both must appear on the record. 

There is also the case of Johnson v. Jennings , 
reported in 60 American Decisions 323. In that 
case the appellant’s third assignment of error is, 
that the court admitted certain testimony of one 
William Brown, on the trial of the issues joined on 
the general replication to the pleas of non-assump¬ 
sit and the statute of limitations. The bill of ex¬ 
ceptions states that while the said witness was 
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under cross-examination, the defendant’s counsel 
propounded to him this question: | 

Do you know of any money received by 
John F. Johnson in his lifetime, for Philip 
Jennings? 

i 

The plaintiff objected to the question. The Court 
overruled the objection and directed the witness to 
answer the question. An exception was i noted. 
The appellate court held there was no error in the 
bill of exceptions that could have the effect of re¬ 
versing the judgment and said among other things: 

It does not appear from the bill of! excep¬ 
tion what answer the witness gave to the 
question. It may have been that he had no 
knowledge on the subject; and if so, was 
wholly unimportant, and certainly would not 
be a good ground for reversing the judg¬ 
ment. * * * When we are called on to 
reverse the decision of a judge, it is incum¬ 
bent on the party seeking this to show that 
there is error; and to this end he ought to 
present to us such a case as shows the rel¬ 
evancy of the evidence rejected. 

In the case just cited the court points out that 
where the answer to a question objected tcj is not 

given, appellant not only asked the Court |of Ap- 

’ 

peals to presume the evidence irrelevant because 
its relevancy does not appear, but is also asked to 
presume first that the question was answered and 
then that the answer was of such a nature as to be 
inadmissible. 
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The ease of May v. State, 14 Ohio 461, 45 Amer. 
Dee. 548, the court said speaking of the seventh 
assignment of error: 

On this assignment it is sufficient to say 
that the bill of exceptions does not show that 
any answer was given to the inquiry. 
Whether legal or illegal, therefore, we are 
left entirely in the dark, whether the answer 
was such as probably to influence the jury 
either against or in favor of the prisoner. 

Appellee relies upon the foregoing authorities as 
sufficient to convince this court that the record in 
this case is so defective as to present no question 
for review. 

II. No basis for first assignment of error 

Should this court take the view of the appel¬ 
lant, however, and hold that the mere asking of the 
question, the objection thereto and the saving of 
an exception is sufficient to present a question for 
review, it would still be necessary for appellant to 
show first that the evidence received was irrelevant 
and immaterial and, second, that the evidence re¬ 
ceived was prejudicial. What evidence was offered 
or admitted with reference! to compensation re¬ 
ceived by the plaintiff from the Veterans’ Bureau? 
Appellee submits that there was none. The ques¬ 
tion set out in the stipulation as being quoted from 
page 75 of the transcript refers to any money re¬ 
ceived from the government. Appellant asks this 
court to assume that the word “money” refers to 
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compensation paid for disability acquired in serv¬ 
ice. Even were this question standing alone such 
an inference could not be justified, but when we look 
at the restatement of this question quoted from 
page 78 of the transcript of testimony it becomes 
quite clear that the money referred to was not com- 

i 

pensation for disability acquired in service but was 
“money received as training allowance.’! Fur¬ 
thermore, a question put by opposing counsel on 
cross-examination does not constitute evidence. It 

i 

is the answer of the witness that constitutes evi¬ 
dence. If the question is not answered no evidence 
is elicited. On the unjustified assumption that the 
word “money” used by the cross-examineij in the 
question complained of referred to compensation 

I 

for service-connected disability, appellant goes to 

I 

a great deal of trouble at pages 4 to 7, inclusive, of 
his brief to distinguish between compensati|on and 
insurance. He quotes statutes and cites cases on 
this point as to which there never was any doubt. 
Appellee makes no claim that compensation and 

i 

insurance are the same, that the same laws govern 
each of these benefits, nor does appellee contend that 
disability for compensation purposes is the feame as 
disability for insurance purposes. The appellee is 
in full accord with the decision of the Circuit Court 
of Appeals for the Tenth Circuit in United States 
v. Golden, 34 Fed. (2d) 367, and Runkle v. United 
States, 42 Fed. (2d) 804, as well as the decision in 
United States v. Phillips, 44 Fed. (2d) 689.| How- 
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ever, not one of these eases touches on the point 
here for review. In United States v. Golden, 34 
Fed. (2d) 367, the plaintiff set out in his declara¬ 
tion, in detail, the various ratings of the govern¬ 
ment for purposes of compensation. The de¬ 
fendant moved to strike all allegations as to ratings 
for compensation, stating the grounds for such 
motion to be that War Risk Insurance matures 
either upon the death or permanent and total dis- 
abilitv of the insured while the insurance was in 
force, it being immaterial whether or not the dis¬ 
ability or death was due to military service. 
Therefore the defendant took the position that the 
allegations as to ratings were immaterial and ir¬ 
relevant. The Circuit Court of Appeals for the 
Tenth Circuit, agreeing with the defendant, dis¬ 
tinguishes between compensation and insurance 
and after pointing out the striking difference be¬ 
tween these two benefits, concludes “This is enough 
to indicate the immateriality of ratings for com¬ 
pensation in an insurance case.” No such question 
is presented by the record in this case. No rating 
for compensation was offered. No question was 
asked as to compensation. The case of Runkle et 
al. v. United States is also a decision relative to the 
admissibility in evidence in war risk insurance 
cases of ratings for compensation purposes. In 
this case the court said that such ratings were prop¬ 
erly excluded and quotes the language of the court 
in United States v. Golden, 34 Fed. (2d) 367, supra. 
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With these decisions appellee is in full accord and 
uniformly objects to the introduction in evidence 
of ratings of the United States Veterans’ [Bureau 
showing the degree of disability for compensation 
purposes awarded to any insured. No effort was 
made in this case to introduce ratings for com¬ 
pensation purposes. This clearly appeals from 
the record on appeal. There is no support in the 
record for the appellant’s first assignment of error. 

III. Admission of evidence as to receipt of training allow¬ 
ance not error 


As to the second assignment of error the un¬ 
answered questions objected to clearly relate to 
the receipt of training allowance. Assuming them 
to have been answered in the affirmative appellee 
contends that no error resulted. Appellee knows 
of no case holding that the admission of evidence 

I 

as to vocational training and the receipt of pay 
therefor as training allowance is incompetent or 
prejudicial in war risk insurance cases. The ease 
of Law v. United States, 290 Fed. 972, cited and 
relied upon by appellant does not so hold. It is to 
be noted that appellant at page 8 of his brief relies 
upon the ruling of the trial court in the Law case. 
While it is true that this court did say— 

In fact the defendant rates plaintiff as 
totally disabled, but, since he accepts voca¬ 
tional training and compensation, may ar¬ 
rive at the bar, it rates him temporarily and 
not permanently totally disabled, add denies 

103717—32 - 2 
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he is entitled to insurance. For this error 
the director’s invalid regulation, counting 
on the “impossible” and on the “certain,” 
is in part responsible, as is defendant’s 
failure to recognize that it contracted to pay 
both compensation and insurance,” 

it will not be overlooked that in reversing the lower 
court the Circuit Court of Appeals for the Ninth 
Circuit, 299 Fed. 61, after setting out fully the facts 
proven during the trial relative to the vocational 
training received by Law held that: 

The motion of the United States for judg¬ 
ment should have been granted and that for 
error in denying that motion the judgment 
must be reversed and the cause remanded 
with instructions to enter judgment in favor 
of the defendant below. 

In the course of its opinion the Circuit Court of 
Appeals for the Ninth Circuit stated that no inter¬ 
pretation of the term “permanent and total dis¬ 
ability” which is against reasonable common sense 
can be sustained. The facts with reference to voca¬ 
tional training received by Law were restated by 
the Court of Appeals as follows: 

Before enlistment Law had worked on a 
farm, and at the time of enlistment his edu¬ 
cation was less than first year high school. 
In the winter of 1916-17 he was in school, 
and continued his studies until the month of 
April, 1917. He had taken a five month’s 
course, consisting of several months of book¬ 
keeping and stenography, and after dis- 
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charge from the army completed hig course 
in bookkeeping at the “Normal School in 
Kansas. He has taken vocational training 
under the auspices of the government in the 
law school in the University of Montana, 
where he has been in attendance from Sept. 
27, 1919, to the date of the trial of tjhe pres¬ 
ent case, during which time he has been al¬ 
lowed by the government, $80 eadi month 
from Sept. 27,1919 to June 1,1920, and $100 
per month from June 1, 1920, to the date of 
the trial. He appeared in his owh behalf 
in the prosecution of this action in the Dis¬ 
trict Court and before the Court of Appeals. 

While it is true that the Circuit Court of Ap¬ 
peals was reversed by the Supreme Court of the 
United States, 266 U. S. 494, this reversal was 
based upon a question of procedure and did not 
touch the facts in the ease. There is nothing in the 
Law ease to sustain the contention of the appellant 
that the admission of evidence as to training pay 
received by the plaintiff constitutes reversible 
error. j 

Whether or not a claimant under a wari risk in¬ 
surance contract pursues a course of vocational 
training has a direct bearing upon the question as 
to whether or not he was during that period per¬ 
manently and totally disabled. Appellee refers to 
two war risk insurance cases directly in point. In 
Blair v. United States, 47 Fed. (2d) 109,j (8th C. 
C. A.) the evidence disclosed that the plaintiff had 
engaged in vocational training since his discharge. 
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The facts were that the plaintiff in July after his 
discharge took a course in vocational training at 
the expense of the government, receiving training 
pay for some of the months amounting to $135.00 
per month. He carried on such training for ap¬ 
proximately three years. The court said in affirm¬ 
ing a judgment for the defendant: 

Of course, if a person were totally and 
permanently disabled there would have been 
no use in taking the course in vocational 
training. That he received the training pay 
each month with the exception heretofore 
noted is rather inconsistent with the claim 
that he was totally and permanent disabled 
during said period, and that period com¬ 
menced within one year of the date on which 
he noiv claims he was totally and perma¬ 
nently disabled. 

In the case of Chester Smith Edwards v. United 
States, decided on August 17, 1931, by the District 
Court of the United States for the District of 
Massachusetts, the evidence showed that the plain¬ 
tiff did in fact carry on his vocational training 
imder the government as a chemist for a number 
of years after his discharge from the service. The 
court said: 

From 1922 to 1925 the plaintiff took voca¬ 
tional training and received from the gov¬ 
ernment substantial allowances granted in 
connection therewith. His undertaking it 
amounts to a strong assertion by him that he 
did not regard himself as totally disabled. 
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* * * Ability to study and take training 
is the legal equivalent of ability to work; 
one who can do it is not totally disabled. 

i 

Even should it be held that the record is sjuch as 
to permit appellate review under the second assign¬ 
ment of error the above cases constitute sufficient 
authority to convince this court that the admission 
of evidence to show the receipt of maintenance and 
support allowance by the plaintiff during; a pe¬ 
riod of vocational training over which period he 
now claims to have been permanently and totally 
disabled is clearly competent and relevant and 
therefore is not prejudicial. Such evidence is en¬ 
tirely pertinent to the issue as to whether or not 
the insured was permanently and totally disabled 
and to exclude it would constitute reversibly error. 

There is no justification in the record for the 
statement of appellant at page 12 of his brief that 
the sole and only purpose of counsel for the de¬ 
fendant in bringing out the amount of training pay 
received by the plaintiff was to show that the in¬ 
sured had received from the United States; a sum 
of money practically identical with the sum for 
which he was suing under the insurance contract. 
The purpose of counsel is shown to be otherwise 
on page 2 of the stipulation. From the conversa¬ 
tion between counsel for the appellant, counsel for 
the appellee, and the court, the reason for tile ques¬ 
tion appears. The trial court points out jthat on 
■direct examination: 
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There was a lot of evidence offered and a 
lot of evidence received, to show what he 
was getting while he was in this jewelry 
concern. 

Counsel for the appellant explained to the court 
that the question objected to was not directed to 
money received from the jewelry firm, but was di¬ 
rected to money received from the Government as 
training allowance over the same period. The 
court puts the direct question. 

He was getting money from the govern¬ 
ment, and he was getting, also, pay while he 
was getting his vocational training % 

Upon the admission of counsel for the appellant 
that this was the case the court stated: 

I think it is admissible. 

Appellee finds no error in this ruling. The pur¬ 
pose of the question was to bring out the true facts 
in the case and to show that the plaintiff was 
receiving much more money than the amount he 
admitted receiving from the jewelry firm with 
which he was in training, which the appellee w r as 
entitled to do, on cross-examination. Furthermore, 
counsel for the defendant made no remarks in 
soliciting this evidence for the government. The 
record is clear that counsel put the questions prop¬ 
erly and waited quietly for the ruling of the court 
and the answer of the witness. He said not another 
word except when asked a direct question by coun- 


sel for the appellant. Certainly such conduct is 
not objectionable. 

The case of Quinette v. Pullman Co., 229 Fed. 
333, and the case of Alaska-Treadwell Gold Mining 

7 _ l 

Co. v. Cheney, 162 Fed. 593. cited and relief upon 
by appellant, both involve misconduct of counsel in 
getting before the jury evidence excluded by the 
court or facts not even offered in evidence. In the 

I 

Quinette case Mr. Parmenter, counsel for the de¬ 
fendant, asked a question to which objection was 
made by the plaintiff. He was asked by the court 
to state the purpose of his question without $tating 
what he sought to elicit. Counsel thereupon stated 
the purpose of the question was: 

To show that growing out of this particular 
injury he recovered out of this defendant 
company in that case some thousands of 
dollars. 

Mr. Parmenter later made the direct statement 
that the plaintiff “has been paid two or threo times 
for it already. ’ ’ It was, as disclosed by the opinion 
of the Circuit Court of Appeals for the Eighth 
Circuit, the misconduct of counsel in making these 
statements together with the failure of the court 
to more adequately warn the jury against such 
misconduct that required the case to be reversed. 
Likewise in the Cheney case, it v T as the misconduct 
of counsel winch constituted reversible error. In 
that case counsel in arguing the case to the jury 
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concern. 

Counsel for the appellant explained to the court 
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sel for the appellant. Certainly such conduct is 
not objectionable. 

The case of Quinette v. Pullman Co., 220 Fed. 
333, and the case of Alaska-Treodwell Gold Mining 
Co. v. Cheney, 162 Fed. 593. cited and relied upon 
by appellant, both involve misconduct of counsel in 
getting before the jury evidence excluded by the 
court or facts not even offered in evidence. In the 
Quinette case Mr. Parmenter, counsel for the de¬ 
fendant, asked a question to which objection was 
made by the plaintiff. He was asked by th^ court 
to state the purpose of his question without stating 
what he sought to elicit. Counsel thereupon stated 
the purpose of the question was: 

To show that growing out of this particular 
injury he recovered out of this defendant 
company in that case some thousands of 
dollars. 

Mr. Parmenter later made the direct statement 
that the plaintiff “has been paid two or three times 
for it already. ” It was, as disclosed by the opinion 
of the Circuit Court of Appeals for the ^Eighth 
Circuit, the misconduct of counsel in making these 
statements together with the failure of the court 
to more adequately warn the jury against such 
misconduct that required the case to be reversed. 
Likewise in the Cheney case, it was the misconduct 
of counsel which constituted reversible error. In 

i 

that case counsel in arguing the case to thje jury 


i 
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stated facts not in evidence, and referred to the 
defendant company as being— 

owned by the wealthy Rothschilds of Eng¬ 
land, who are gathering the wealth of this 
country and sending it abroad, and that, if 
the jury should return a verdict for the full 
amount prayed for, namely, $10,000, such 
amount would not equal 1 per cent of the 
annual income of the defendant. 

The court very properly sustained an objection 
to this argument and statement and directed that 
no such argument be used. The Circuit Court of 
Appeals for the Ninth Circuit said that the mis¬ 
conduct of counsel was gross, and that no honorable 
attorney would deliberately make such a statement 
to the jury. However, the judgment was affirmed 
since the record showed no reversible error, the 
trial court having promptly instructed the jury 
not to consider the prejudicial remarks, and coun¬ 
sel, having promptly withdrawn them. Neither of 
these cases touch the point here for review. Im¬ 
proper conduct of counsel is not made an assign¬ 
ment of error. 

Appellee sees no similarity between the cases of 
James Stewart and Co. v. Newby, 266 Fed. 287, nor 
Simpson v. Foundation Company, 201 N. Y. 479, 
and the case at bar. Appellee is in full accord with 
the rule of law laid down in the Stewart case and 
concedes that for a trial court to permit the intro¬ 
duction of evidence to show that a defendant was 
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protected against liability for injury to an em¬ 
ployee by insurance constitutes reversibly error 
which under the circumstances that developed in 
that case could not be cured by the exclusion of all 
such evidence at the close of the trial. One who 
claims to have sustained injury at the hands of an¬ 
other may not influence a jury in his favor l>y show- 

i 

ing that the defendant against whom damages is 
sought will suffer no actual loss by having a judg- 

l 

ment against him since the ultimate loss will fall 
upon an insurance company whose business it is to 
assume such loss. There is not the slightest simi¬ 
larity between this case and the one here for re¬ 
view. The case of Simpson v. Foundation Com¬ 
pany is equally inapplicable. 

IV. To justify reversal prejudice as the result of error 
must be apparent, not presumed or imagined 

With reference to Point II of appellant’s brief 
in which he argues that evidence improperly re¬ 
ceived over objection is presumed to be prejudicial 
even though it is immaterial and irrelevant unless 
the party producing it can show conclusively that it 
is not prejudicial to the opposing parties action, ap¬ 
pellee points out that modern authorities show a 
growing tendency on the part of courts of last re¬ 
sort not to regard as prejudicial error the receipt of 
evidence objectionable only because irrelevant, and 
even to sustain the action of the lower court in ad¬ 
mitting it. The Circuit Court of Appeals for the 
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Fourth Circuit in the case of Press Publishing Co, 
v. Monteith, 180 Fed. 356, pronounced the rule 
stated by appellant to be “archaic” and said: 

The more rational and enlightened view is 
that in order to justify a reversal, the Court 
must be able to conclude that the error is so 
substantial as to affect injuriously the appel¬ 
lant’s rights. Prejudice must be perceived, 
not presumed or imagined. 

This rule was followed in the case of Miller v. Con¬ 
tinental Shipbuilding Corporation, 265 Fed. 158. 
In this case the Circuit Court of Appeals for the 
Second Circuit said: 

But, even if we were satisfied that the let¬ 
ter was not strictly admissible, we do not 
think that its admission would constitute so 
serious an error as to justify a reversal. 

In the case of Reid et al v. Baker, 288 Fed. 969, 
the Circuit Court of Appeals for the Ninth Cir¬ 
cuit said: 

Counsel further invokes the old rule that 
prejudice will be presumed from the admis¬ 
sion of erroneous testimony; but of late 
years that rule is more honored in the 
breach than in the observance. Miller v. 
Continental Shipbuilding Corp. (C. C. A.), 
265 Fed. 158. Furthermore, we are ex¬ 
pressly required by the Act of February 26, 
1919 (40 Stat. 1181), to give judgment after 
an examination of the entire record, with¬ 
out regard to technical errors, defects, or ex¬ 
ceptions which do not affect the substantial 
rights of the party. 
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The Circuit Court of Appeals for the Sixth Cir¬ 
cuit, 13 Fed. (2d) 820 cites with approval the case 
of Miller v. The Continental Shipbuilding Co., 
supra, and holds that: I 

Even if these letters were not competent, 
their nature was such that their admission 
in evidence would not be reversible error. 

See also the case of Stehvagon Mfg. Co.\ Inc., v. 
Elvidge, 30 Fed. (2d) 285, in which objection was 
made to the admission of certain letters and rever¬ 
sal was sought on the ground that error had been 
committed. In that case the Circuit Court of 
Appeals for the Second Circuit said: 

i 

Before we would be justified in reversing 
this judgment, we would be obliged to find 
that the impeaching letter was prejudicial 
to the appellants. Miller v. Continental 
Shipbuilding Corp. (C. C. A.), 265 Ifed. 158. 
* * * by no possible conception! can we 

say that the admission of such a letter, if 
inadmissible, was prejudicial to th^ appel¬ 
lants. 

V. Liberal construction 

Under Point III of his brief, appellant argues 
that he is entitled to a liberal construction of the 
law. Many cases so hold, and appellant agrees 
that war-risk insurance, as all other beneficial 
legislation, shall be liberally construed. But 
liberal construction or statute does not mean that 
a plaintiff in a war-risk insurance case is Relieved 
of the necessity of proving his ease in accordance 


! 
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with the rules of evidence. We must assume in 
this ease that the trial court, cognizant of the rules 
of statutory construction indulged every legitimate 
presumption in favor of the appellant, and that 
after so doing, as did the court in the case of 
Wojciechowshi v. United States, 51 Fed. (2d) 385, 
came to the conclusion: 

Giving a most liberal interpretation to the 
evidence offered in support of the plaintiff’s 
contention, I do not see how I can find that 
during the life of the policy the plaintiff 
had such an impairment of mind or body, 
rendering it impossible for him to follow 
continuously a substantially gainful occupa¬ 
tion, and that he suffered a condition then 
which rendered it reasonablv certain that 
any disability would continue throughout his 
life. 

In the case just cited liberal construction in 
favor of the soldier was urged upon the court. 

On this point Mr. Justice Knight, District Court 
of the United States for the Western District of 
New York, said: 

This (liberal construction) to my mind, how¬ 
ever, does not mean that the plaintiff shall 
not establish his case by a fair preponder¬ 
ance of the evidence. It does mean that a 
liberal interpretation and construction shall 
be given to plaintiff’s proofs, and that the 
total so construed, shall establish plaintiff’s 
cause by a fair preponderance of the evi¬ 
dence. 
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The court in the case of Le Due v. United States, 
48 Fed. (2d) 789, points out: j 

After all, the right of recovery ip these 
war-risk insurance cases is dependent upon 
contract, and it is not within the province 
of the jury to award from public! funds 
gratuities to relatives of deceased ex-sol¬ 
diers ; neither can we under the guise of lib¬ 
eral construction close our eyes to the facts 
disclosed by the record. (Emphasis ours.) 

In Blair v. United States, 47 Fed. (2d) 109, the 
Circuit Court of Appeals, 8th Circuit, said j 

While the courts are liberal in construing 
these insurance policies and resolve doubts 
in favor of the insured, they are riot war¬ 
ranted in granting relief without Evidence. 
The Government has been and is jbst in its 
treatment of its disabled soldiers,! but it 
should not be imposed upon, and ils desire 
to be just made the means of speculative 
and unjust claims. There is plenty of sub¬ 
stantial evidence to sustain the judgment of 
the trial court, and it is affirmed. 

In a case decided by the Circuit Court of Appeals 

for the Eighth Circuit, on January 18, 1932, the 

* 

court said: 

While courts are liberal in construing 
these insurance policies and resolved doubts 
in favor of the insured, it must not be lost 
sight of that the liability is one arising on a 
contract and that these policies | are not 
gratuities. 

U. S. v. Hairston, decided Jan. |18, 1932. 
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VI. CONCLUSION 

Appellee respectfully submits that no error ap¬ 
pears in the record in this case and that the judg¬ 
ment of the court below should not be disturbed. 
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United States Attorney. 
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